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1. In negotiated procurements there is no 
requirement that award be made on the basis of 
the lowest cost. The procuring agency has the 
discretion to select a higher rated technical 
proposal instead of a lower rated, lower cost 
proposal if doing s o  is consistent w i t h  the 
evaluation scheme in the solicitation. Conse- 
quently, the protester is not automatically 
enti:led to award merely because it had the 
lowest proposed costs. 

2. Where a solicitation does not indicate the 
relative importance of the technical versus 
cost evaluation, it must be presumed t h a t  tech- 
nical and cost considerations will'be approxi- 
mately equal in weight. G A O  finds that under 
the solicitation's evaluation scheme, the tech- 
nical aspects of the offerors' proposals and 
the cost aspects of the offerors' proposals 
were to be given equal consideration. 

3 .  Procuring officials enjoy a reasonable degree 
of discretion in the evaluation of p r o p o s a l s  
and GAO will no: disturb the evaluation unless 
shown to be arbitrary or in violation of the 
procurement l a w s  and regulations. GAO f i n d s  
that the agency's technical evaluation o f  the 
protester's proposal was reasonable. 

4 .  A firm, fixed-price contract is n o t  subject to 
adjustment based on the contractor's cost 
experience during performance and, thus, places 
full responsibility, in terms of profits or 
losses for costs above or below the fixed 
price, directly upon the successful offeror, 
GAO questions the agency's adding $200,000 in 
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c o s t s  f o r  i n - h o u s e  e f f o r t  t o  t h e  p r o t e s t e r ' s  
l o w ,  f i r m ,  f i x e d - p r i c e  o f f e r  a s  p a r t  of the 
a g e n c y ' s  c o s t  r e a l i s m  d e t e r m i n a t i o n s ,  

5 .  I n  n e g o t i a t e d  p r o c u r e m e n t s ,  a n  a w a r d  to a f i r m  
o f f e r i n g  a f o r e i g n  p r o d u c t  a t  h i g h e r  price can 
be  made i f  t h e  f o r e i g n  o f f e r  i s  e v a l - u - a t e d  a s  
t h e  b e s t  o f f e r  c o n s i d e r i n g  t h e  c o m b i n a t i o n  of 
p r i c e ,  t h e  Buy A m e r i c a n  A c t  p r i c e  d i f f e r e n t i a l ,  
a n d  t e c h n i c a l  a p p r o a c h .  

L i t t o n  S y s t e m s ,  I n c . ,  E l e c t r o n  T u b e  D i v i s i o n  ( L i t t o n ) ,  
p r o t e s t s  t h e  a w a r d  o f  a c o n t r a c t  t o  Thomson-CSF C o r p o r a t i o n  
( T h o m s o n )  u n d e r  r e q u e s t  f o r  p r o p o s a l s  (RFP) No- SA-83-SPB- 
0 0 2 5  i s s u e d  b y  t h e  D e p a r t m e n t  o f  Commerce ( C o m m e r c e ) .  The 
R F P  w a s  f o r  t h e  d e v e l o p m e n t  o f  o n e  p r o t o t y p e  and t w o  p r e p r o -  
d u c t i o n  m o d e l s  o f  a w i d e b a n d  K l y s t r o n  t u b e  w i t h  a n  e x t e n d e d  
t u n i n g  r a n g e  f o r  u s e  i n  w e a t h e r  r a d a r .  

L i t t o n  c o n t e n d s  t h a t  b y  m a k i n g  a n  a w a r d  to Thomson, 
Commerce a c c o r d e d  more  w e i g h t  t o  t e c h n i c a l  factors t h a n  c o s t  
c o n t r a r y  t o  t h e  a w a r d  c r i t e r i a  a s  s e t  f o r t h  i n  t h e  RFP, 
L i t t o n  a l s o  c o n t e n d s  t h a t  C o m m e r c e  i m p r o p e r l y  e v a l u a t e d  its 
t e c h n i c a l  p r o p o s a l .  F i n a l l y ,  L i t t o n  c o n t e n d s  t h a t  C o m m e r c e  
m i s a p p l i e d  t h e  Buy A m e r i c a n  A c t  ( 4 1  U . S . C .  5 )  l o a - d  ( 1 9 8 2 ) )  
a n d  i t s  i m p l e m e n t i n g  r e g u l a t i o n s  i n  e v a l u a t i n g  t h e  c o s t  of 
t h e  f o r e i g n - m a d e  K l y s t r o n  t u b e  o f f e r e d  b y  Thornson .  

W e  s u s t a i n  L i t t o n ' s  p r o t e s t .  A l t h o u g h  the R F P  
c o n t e m p l a t e d  a c o s t - t y p e  c o n t r a c t ,  L i t t o n  a n d  t h e  o t h e r  
o f f e r o r s  p r o p o s e d  on  a f i r m ,  f i x e d - p r i c e  b a s i s -  C o m m e r c e  
i m p r o p e r l y  a d d e d  L i t t o n ' s  i n - h o u s e  c o s t s  o f  d e v e l o p m e n t  t o  
i t s  l o w  f i r m ,  f i x e d - p r i c e  o f f e r .  

B a c k g r o u n d  

T h e  R F P  was i s s u e d  o n  A u g u s t  2 6 ,  1983, and required 
t h a t  t h e  t u b e s  to b e  d e v e l o p e d  h a d  t o  be m e c h a n i c a l l y  a n d  
e l e c t r i c a l l y  i n t e r c h a n g e a b l e  w i t h  a p a r t i c u l a r  Klystron t u b e  
m a n u f a c t u r e d  by  V a r i a n  A s s o c i a t e s  ( V a r i a n )  t h a t  w a s  in 
c u r r e n t  u s e  i n  t h e  F e d e r a l  A v i a t i o n  A d m i n i s t r a t i o n ' s  r a d a r  
s y s t e m s .  T h e  R F P  a l s o  s p e c i f i e d  t h a t  t h e  p r e p r o d u c t i o n  
t u b e s  had  t o  b e  s u p p l i e d  f o r  u s e  i n  v a l i d a t i o n  t e s t i n g ,  

A t  t h e  S e p t e m b e r  26, 1 9 8 3 ,  c l o s i n g  d a t e  for t h e  r e c e i p t  
o f  i n i t i a l  p r o p o s a l s ,  Commerce r e c e i v e d  o f f e r s  from L i t t o n ,  
T h o m s o n ,  a n d  V a r i a n .  The  i n i t i a l  e v a l u a t i o n  by Commerce's 
s o u r c e  e v a 1 u a : i o n  b o a r d  ( S E B )  p l a c e d  a l l  t h r e e  o f f e r o r s  in 
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the competitive range. The SEB then addressed a series of 
written technical questions to the three offerots in o r d e r  
to clarify certain aspects of their proposals. The o f f e r -  
o r ~ '  responses to these questions were r e c e i v e d  on 
December 22, 1983. The responses were then c o n s i d e r e d  by 
the S E B  in its final evaluation, which w a s  c o n d u c t e d  - in 
January 1984. 

- 

On February 14, 1984, Commerce amended the RPP t o  
provide for multiple awards. Commerce's source selection 
official then approved the selection of Thomson and Varlan 
for award. A contract was awarded to Vatian on March 19, 
1984. 

Commerce notified Litton on April 2, 1984, o f  i t s  
failure to be selected- Litton protested the s e l e c t i o n  of 
Thomson to Commerce on April 3, 1984, which was d e n i e d  by 
Commerce on April 19, 1984. On the same date, a c o n t r a c t  
was awarded to Thomson and Litton thereafter protested to 
our Office. 

Award Criteria 

Litton contends that Commerce improperly made t h e  
technical aspects of the offerors' proposals more i m p o r t a n t  
than the offerors' proposed costs. Litton p o i n t s  out t h a t  
paragraph M.4 of the RFP provided that .award w o u l d  be m a d e  
t o  :he offeror determined to be within the c o m p e t i t i v e  range 
whose proposal was technically acceptable a n d  w h o s e  
technical/cost relationship was the Q O S ~  a d v a n t a g e o u s  t o  the 
government. In Litton's view, nothing in t h e  RFP's award 
criteria made technical more important than cost, Litton 
argues that its proposal w a s  technically a c c e p t a b l e  a n d  in 
the competitive range. Finally, Litton a s s e r t s  t h a t  its 
technical/cost relationship was more a d v a n t a g e o u s  to the 
government than Thomson's because i t s  p r o p o s e d  costs were 
significantly lower than Thomson's. 

Commerce takes the position that Litton's p r o p o s a l  w a s  
evaluated in compliance with the RFP's s t a t e d  criteria, but 
that Thomson's proposal presented a more advantageous 
technical/cost relationship. More specifically, C o m m e r c e  
states that the decision not to award to L l t t o n  w a s  a 
technical decision based o n  its analysis t h a t  Litton's 
p ~ o p o s a l  represented substantially greater risk regarding 
the completion within a restricted period of time of t h e  
RFP's required developmental work. 
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In t h i s  c a s e ,  t h e  a FP p r o v i d e d  t h a t  an a w a r d  w o u l d  be 
m a d e  o n  t h e  b a s i s  o f  t h e  m o s t  a d v a n t a g e o u s  t e c h a i c a l / c o s t  
r e l a t i o n s h i p  w i t h o u t  e x p l i c i t l y  i n d i c a t i n g  t h e  r e l a t i v e  
i m p o r t a n c e  o f  c o s t  v e r s u s  t e c h n i c a l  e v a l u a t i o n .  We have 
f r e q u e n t l y  h e l d  t h a t  w h e r e  a n  RFP d o e s  n o t  i n d i c a t e  t h e  
r e l a t i v e  i m p o r t a n c e  o f  t h e  t e c h n i c a l  v e r s u s  cost e v a l u a t i o n ,  
i t  m u s t  b e  p r e s u m e d  t h a t  t e c h n i c a l  a n d  c o s t  - 6 o n s i d e r a t i o n s  
w i l l  be a p p r o x i m a t e l y  e q u a l  i n  . w e i g h t .  D e v e l o p m e n t  

Mar. 2 8 ,  1 9 8 3 ,  8 3 - 1  C.P.D. 1 313;  U n i v e r s i t y  of New O r l e a n s ,  
E - 1 8 4 1 9 4 ,  May 2 6 ,  1 9 7 8 ,  7 8 - 1  C.P.D. 1 4 0 1 ;  52 Comp. Gen. 
6 8 6 ,  6 9 0  ( 1 9 7 3 ) .  C o n s e q u e n t l y ,  w e  f i n d  t h a t  = h e  RFP's a w a r d  
s e l e c t i o n  c r i t e r i a  p r o v i d e d  f o r  e q u a l  c o n s i d e r a t i o n  t o  be 
g i v e n  t o  t h e  t e c h n i c a l  c o s t  a s p e c t s  o f  p r o p o s a l s .  

, B - 2 0 5 3 8 0 . 2 ,  B-205380.3, 

T e c  hn  i c a 1 E v a l u a  t i o n  

L i t t o n  c o n t e n d s  t h a t  i n  e v a l u a t i n g  i t s  p r o p o s a l ,  
Commerce  f a i l e d  t o  t a k e  i n t o  c o n s i d e r a t i o n  t h e  " s u p e r i o r  
e x p e r i e n c e "  o f  t w o  o f  i t s  d e s i g n  p e r s o n n e l  w h o  o r i g i n a l l y  
d e v e l o p e d  :he V a r i a n  K l y s t r o n  t u b e .  L i t t o n  a l s o  c o n t e n d s  - 

t h a t  C o m m e r c e  d i d  n o t  g i v e  i t  c r e d i t  f o r  p , r o p o s i n g  m u c h  m o r e  
s t r i n g e n t  s p e c i f i c a t i o n s  f o r  f i n d i n g  m i n u t e  t u b e  l e a k s  t h a n  
e i t h e r  V a r i a n  o r  T h o m s o n .  L i t t o n  f u r t h e r  a s s e r t s  t h a t  
Commerce  w r o n g f u l l y  r e f u s e d  t o  c o n s i d e r  t h e  e x p e r i e n c e  that 
t h e  Navy h a d  w i t h  i t s  L - 3 7 4 2  t u b e  w h i c h ,  except f o r  " m i n o r  
c h a n g e s  i n  t h e  e l e c t r o n  o p t i c s , "  0 p e r a t . e ~  a t  a 6 - m i c r o s e c o n d  
p u l s e  l e n g t h  l i k e  t h e  V a r i a n  t u b e .  F i n a l l y ,  L i t t o n  a r g u e s  
t h a t  b y  e m p h a s i z i n g  t h a t  L i t t o n  w a s  n o t  c u r r e n t l y  p r o d u c i n g  
t h e  V a r i a n  t u b e  a n d ' ,  t h u s ,  c o u l d  n o t  meet t h e  RFP's 18-month 
d e v e l o p m e n t  s c h e d u l e ,  Commerce  o v e r s t a t e d  t h e  d i f f i c u l t y  i n  
d e v e l o p i n g  t h e  r e q u i r e d  t u b e .  L i t t o n  a l l e g e s  t h a t  o n e  of 
i t s  d e s i g n  p e r s o n n e l  l e d  t h e  V a r i a n  d e v e l o p m e n t  team in 1968 
a n d  d e v e l o p e d  t h e  V a r i a n  t u b e  i n  l e s s  t h a a  1 y e a r .  

T h e  d e t e r m i n a t i o n  o f  t h e  r e l a t i v e  m e r i t s  of  a p r o p o s a l ,  
p a r t i c u l a r l y  w i t h  r e s p e c t  t o  t e c h n i c a l  c o n s i d e r a t i o n s ,  i s  
p r i m a r i l y  a m a t t e r  o f  a d m i n i s t r a t i v e  d i s c r e t i o n .  D y n a m i c  
S c i e n c e ,  I n c . ,  B - 1 8 8 4 7 2 ,  J u l y  2 0 ,  1 9 7 7 ,  77-2 C . P . D .  1 39. 
O u r  f u n c t i o n  i s  n o t  t o  e v a l u a t e  a n e w  p r o p o s a l s  s u b m i t t e d  and 
make o u r  own d e t e r m i n a t i o n s  a s  t o  t h e i r  r e l a t i v e  m e r i t s .  
H o u s t o n  F i l m s ,  I n c .  ( R e c o n s i d e r a t i o n ) ,  B-184402, J u n e  16, 
1 9 7 6 ,  7 6 - 1  C.P.D. 7 380. T h a t  f u n c t i o n  i s  t h e  r e s p o n s i b i l -  
i t y  o f  t h e  c o n t r a c t i n g  a g e n c y ,  w h i c h  m u s t  b e a r  t h e  b u r d e n  of 
a n y  d i f f i c u l t i e s  r e s u l t i n g  f r o m  a d e f e c t i v e  e v a l u a t i o n .  
M a c M i l l a n  O i l  C o m p a n y ,  B - 1 8 9 7 2 5 ,  J a n .  1 7 ,  1978, 78-1 C . P . D .  
f 3 7 .  I n  l i g h t  o f  t h i s ,  w e  h a v e  r e p e a t e d l y  h e l d  t h a t  
p r o c u r i n g  o f f l c i a l s  e n j o y  a r e a s o n a b l e  d e g r e e  of  d i s c r e t i o n  
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i n  t h e  e v a l u a t i o n  o f  p r o p o s a l s  a n d  t h a t  t h i s  vi11 not be 
d i s t u r b e d  u n l e s s  shown  t o  b e  a r b i t r a r y  o r  in v i o l a t i o n  of 
t h e  p r o c u r e m e n t  l aws  a n d  r e g u l a t i o n s .  P i a s e c k i  A i r c r a f t  
C o r p o r a t i o n ,  B-190178, J u l y  6 ,  1978, 78-2 C . P . D .  1 10, 

A d d i t i o n a l l y ,  t h e  p r o t e s t e r  h a s  t h e  b u r d - e n  of 
a f f i r m a t i v e l y  p r o v i n g  i t s  c a s e .  C.L. Systems, I n c - ,  
B-197123, J u n e  30, 1980, 80-1 C . P . D .  3 448. The  fact t h a t  
t h e  p r o t e s t e r  d o e s  n o t  a g r e e  w i t h  t h e  a g e n c y ' s  e v a l u a t i o n  of 
i t s  p r o p o s a l  d o e s  n o t  i n  i t s e l f  r e n d e r  t h e  e v a l u a t i o n  
u n r e a s o n a b l e .  Kaman S c i e n c e s  C o r p o r a t i o n ,  B-190143, 
F e b .  1 0 ,  1978, 78-1 C.P.D. 1 117. 

T h e  R F P ' s  t e c h n i c a l  e v a l u a t i o n  c r i t e r i a  p r o v i d e d  as 
f o l l o w s :  

"1. T e c h n i c a l  p r o p o s a l s  w i l l  b e  e v a l u a t e d  i n  
a c c o r d a n c e  w i t h  w e i g h t e d  e v a l u a t i o n  c r i t e r i a  t o  
d e t e r m i n e  t h e  r e l a t i v e  m e r i t s  o f  t h e  offeror's 
p r o p o s a l .  T h e  G o v e r n m e n t  w i l l  a s s i g n  a n u m e r i c a l  
s c o r e  t o  t h e  r e s u l t s  o f  t h i s  e v a l u a t i o n .  

" 2 .  T h e  c r i t e r i a  t o  b e  u s e d  f o r  t h e  iechnical 
e v a l u a t i o n  a r e  a s  f o l l o w s :  

" A .  T e c h n i c a l  D e v e l o p m e n t  F a c t o r s  to 
i n c l u d e :  

C o m p l e t e n e s s  o f  t h e  p r o p o s e d  product 

C o m p l e t e n e s s  o f  t h e  D e v e l o p m e n t  P l a n  
C o m p l e t e n e s s  o f  t h e  T e s t  P l a n  approach 

s p e c i f i c a t i o n  

"B. M a n a g e m e n t  F a c t o r s  t o  i n c l u d e :  

C o r p o r a t e  e x p e r i e n c e  
P e r s o n n e l  e x p e r i e n c e  
Prior s c h e d u l e / c o s t  p e r f o r m a n c e -  

" C .  S c h e d u l e  F a c t o r s  t o  i n c l u d e :  

D u r a t i o n  o f  t h e  p r o p o s e d  e f f o r t  
C o m p l e t e n e s s  o f  m i l e s t o n e  a n d  a c t i v i t i e s  
d e s c r i p t i o n s  

" D .  P r o d u c t i o n  F a c t o r s  t o  i n c l u d e :  

C u r r e n t  c a p a b i l i t y  t o  p r o d u c e  high 
p o w e r e d  S -band  K l y s t r o n s .  
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" 3 .  The  r e l a t i v e  o r d e r  o f  i m p o r t a n c e  f o r  t h e  
t e c h n i c a l  c r i t e r i a  is a s  f o l l o w s :  C r i t e r i a  2.A is 
m o s t  i m p o r t a n t  a n d  i s  w e i g h t e d  s l i g h t l y  m o r e  t h a n  
t h e  sum o f  t h e  v a l u e s  f o r  C r i t e r i a  2 . B  and 2 . C ,  
w h i c h  a r e  a p p r o x i a a t e l y  e q u a l  i n  w e i g h t .  C r i t e r i a  
2.D i s  t h e  l e a s t  i m p o r t a n t  a n d  i s  w e i g h t e d  
s l i g h t l y  l e s s  t h a n  e i t h e r  o f  C r i t e r i a  2.-B o r  2 . C . "  

T h e  r e c o r d  r e v e a l s  t h a t  t h e  SEB f o u n d  t h a t  L i t t o n ' s  
p r o p o s e d  d e v e l o p m e n t  p l a n  w a s  c l e a r  a n d  v e r y  unambiguous .  
H o w e v e r ,  t h e  SEB a l s o  f o u n d  t h a t  w h i l e  L i t t o n ' s  d e v e l o p m e n t  
p l a n  w a s  l o g i c a l  a n d  c o m p l e t e ,  L i t t o n ' s  p r o d u c t  s p e c i f i c a -  
t i o n  w a s  i n c o m p l e t e .  T h e  SEB f u r t h e r  n o t e d  t h a t  L i t t o n ' s  
d e v e l o p m e n t  p l a n  w a s  v e r y  a m b i t i o u s ,  g i v e n  t h e  e x t e n s i v e  
d e v e l o p m e n t  L i t t o n  w o u l d  h a v e  t o  u n d e r t a k e  i n  o r d e r  to 
p r o d u c e  a b a s i c  t u b e  e q u i v a l e n t  t o  t h e  V a r i a n  t u b e  a n d  t h e n  
m o d i f y  t h a t  t u b e  f o r  i n c r e a s e d  b a n d  w i d t h .  T h e  SEB r e c o g -  
n i z e d  t h a t  a l t h o u g h  L i t t o n  w a s  a n  e x p e r i e n c e d ,  w e l l -  
e s t a b l i s h e d  m a n u f a c t u r e r ,  t h e r e  w a s  a s u b s t a n t i a l  r i s k  that 
t h e  company c o u l d  n o t  m e e t  t h e  d e v e l o p m e n t  s c h e d u l e  in v i e w  
o f  t h e  f a c t  t h a t  i n t e r n a l  d e v e l o p m e n t  o f  t h e  V a r i a n  
e q u i v a l e n t  t u b e  h a d  b e e n  b a r e l y  b e g u n  by  L i t t o n .  

I n  o u r  c p i n i o n ,  t h e  t e c h n i c a l  e v a l u a t i o n  of L i t t o n ' s  
p r o p o s a l  w a s  r e a s o n a b l e .  The r e c o r d  i n d i c a t e s  t h a t  e x c e p t  
f o r  r e c e i v i n g  s u b s t a n t i a l l y  l e s s  p o i n t s  b e c a u s e  of t h e  
e x t e n s i v e  t u b e  d e v e l o p m e n t  t h a t  w o u l d  b e  r e q u i r e d ,  L i t t o n  
r e c e i v e d  n e a r l y  t h e  same  t e c h n i c a l  s c o r e  a s  Thomson in t h e  
a r e a  o f  t e c h n i c a l  d e v e l o p m e n t .  E s s e n t i a l y  t h e n ,  L i t t o n  
r e c e i v e d  a l o w e r  t e c h n i c a l  s c o r e  i n  t h e  e v a l u a t i o n  a r e a s  of 
c o r p o r a t e  e x p e r i e n c e  a n d  c u r r e n t  c a p a b i l i t y  to p r o d u c e  
b e c a u s e  t h e  S E B  f e l t  t h a t  L i t t o n  w o u l d  f i r s t  h a v e  to d e v e l o p  
a t u b e  e q u i v a l e n t  t o  t h e  V a r i a n  t u b e  b e f o r e  t h e  c o m p a n y  
c o u l d  u n d e r t a k e  t h e  t a s k  o f  m o d i f y i n g  s u c h  a t u b e  t o  m e e t  
t h e  RFP's r e q u i r e m e n t s .  I n  c o n t r a s t ,  t h e  r e c o r d  s h o w s  t h a t  
Thornson a c q u i r e d  a l i c e n s e  f r o m  V a r i a n  a n d  h a s  b e e n  working 
f o r  some t i m e  t o  p r o d u c e  a n  e q u i v a l e n t  o f  t h e  V a r i a n  t u b e .  
W i t h  r e s p e c t  t o  L i t t o n ' s  a s s e r t i o n  t h a t  t h e  b o a r d  d i d  n o t  
t a k e  i n t o  a c c o u n t  L i t t o n ' s  e x p e r i e n c e  in d e v e l o p i n g  i t s  
L - 3 7 4 2 ,  L i t t o n  h a s  n o t  f u r n i s h e d  a n y  s u p p o r t  f o r  i t s  
a l l e g a t i o n  t h a t  e x c e p t  f o r  m i n o r  o p t i c s  c h a n g e s ,  the L-3742 
i s  t h e  e q u i v a l e n t  o f  t h e  V a r i a n  t u b e .  T h e r e f o r e ,  w e  f i n d  
t h a t  L i t t o n  h a s  f a i l e d  t o  meet i t s  b u r d e n  o f  p r o o f  o n  t h i s  
a l l e g a t i o n .  - See C .  L .  S y s t e m s ,  I n c . ,  B-197123, s u p r a .  
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C o s t  E v a l u a t i o n  

L i t t o n  c o n t e n d s  t h a t  Commerce d i d  n o t  p r o p e r l y  e v a l u a t e  
t h e  o f f e r o r s '  c o s t s .  L i t t o n  a r g u e s  t h a t  w h i l e  a c o s t  
r e a l i s m  a n a l y s i s  may b e  a p p r o p r i a t e  w h e r e  there i s  the 
o p p o r t u n i t y  f o r  c o n s i d e r a b l e  c o s t  o v e r r u n s ,  C o m m e r c e ' s  cost 
r e a l i s m  a n a l y s i s  was i n a p p r o p r i a t e  h e r e ,  where  L i t t o n  and  
t h e  o t h e r  o f f e r o r s  o f f e r e d  f i r m ,  f i x e d - p r i c e  c o n t r a c t s  a n d ,  
t h u s ,  a s s u m e d  a l l  t h e  r i s k  o f  c o s t  o v e r r u n s -  L i t t o a  a l l e g e s  
t h a t  i t  o f f e r e d  a f i x e d - p r i c e  c o n t r a c t  b e c a u s e  i t  c o n s i d e r e d  
t h e  p o s s i b i l i t y  o f  a c o s t  o v e r r u n  t o  be m i n i m a l  i n  view of 
t h e  e x p e r t i s e  o f  i t s  t e c h n i c a l  p e o p l e .  

We a g r e e  w i t h  L i t t o n  t h a t  a f i r m ,  f i x e d - p r i c e  c o n t r a c t  
i s  n o t  s u b j e c t  t o  a d j u s t m e n t  b a s e d  o n  t h e  c o n t r a c t o r ' s  c o s t  
e x p e r i e n c e  d u r i n g  p e r f o r m a n c e  a n d ,  t h u s ,  places full 
r e s p o n s i b i l i t y ,  i n  t e r m s  o f  p r o f i t s  o r  l o s s e s  f o r  c o s t s  
a b o v e  o r  b e l o w  t h e  f i x e d  p r i c e ,  d i r e c t l y  u p o n  the s u c c e s s f u l  
o f f e r o r .  - See  N a t i o n a l  V e t e r a n s  L a w  C e n t e r ,  6 0  Comp. Gen, 
223 ( 1 9 8 1 ) ,  81-1  C . P . D .  1 58. 

T h e  RFP p r o v i d e d  t h a t  t h e  u s e  o f  a c o s t - p l u s - f i x e d - f e e  
c o n t r a c t  w a s  a n t i c i p a t e d  f o r  t h e  d e v e l o p m e n t  e f f o r t .  
H o w e v e r ,  t h e  r e c o r d  s h o w s  t h a t  t h e  S E B  n o t e d  a f t e r  r e c e i v i n g  
f i x e d - p r i c e  o f f e r s  f r o m  t h e  o f f e r o r s  t h a t  a f i x e d - p r i c e  
c o n t r a c t  was t h e  " p r e f e r r e d  a w a r d  i n s t r u m e n t '  e v e n  t h o u g h  
t h e  RFP made n o  r e f e r e n c e  t o  t h i s  t y p e  o f  c o n t r a c t .  

T h e  r e c o r d  s h o w s ,  h o w e v e r ,  t h a t  t h e  SEB analyzed a l l  
t h r e e  o f f e r o r s '  c o s t s  t o  d e t e r m i n e  t h e  " t r u e  c o s t s  of t h e  
d e v e l o p m e n t  e f f o r t  t o  t h e  i n d i v i d u a l  c o n t r a c t o r . "  T h e  SEB 
f o u n d  t h a t  T h o m s o n ' s  t r u e  d e v e l o p m e n t  c o s t s  were $ 1 7 4 , 1 0 5 ,  
c o m p a r e d  w i t h  i t s  b e s t  a n d  f i n a l  o f f e r  of $172,550,  With 
r e g a r d  t o  L i t t o n ,  t h e  SEB d e t e r m i n e d  t h a t  t h e  t r u e  
d e v e l o p m e n t  c o s t s  were  $ 3 1 0 , 0 0 0 ,  e v e n  t h o u g h  L i t t o n ' s  b e s t  
a n d  f i n a l  o f f e r  was  o n l y  $ 1 1 0 , 0 0 0 ,  b e c a u s e  t h e  $200,000 
d i f f e r e n c e  r e p r e s e n t e d  t h e  f u n d s  b e i n g  s p e n t  by L i t t o n  t o  
d e v e l o p  i n - h o u s e  a n  e q u i v a l e n t  t o  t h e  V a r i a n  tube .  In 
a d d i t i o n ,  t h e  r e c o r d  s h o w s  t h a t  t h e  SEB c r i t i c i z e d  L i t t o n  
f o r  n o t  p r o v i d i n g  t h e  l a b o r  h o u r s  a s s o c i a t e d  v i t h  L i t t o n ' s  
i n - h o u s e  d e v e l o p m e n t  e f f o r t -  A s  a r e s u l t  of the SEB's c o s t  
a n a l y s i s ,  V a r i a n  a n d  Thomson were r a n k e d  first a n d  s e c o n d  
a n d  L i t t o n  was r a n k e d  t h i r d .  

F u r t h e r m o r e ,  Commerce a d m i t s  t h a t  t h e  Buy American Act 
a p p l i e s  t o  T h o m s o n ' s  o f f e r  s i n c e  t h e  c o m p a n y  i s  a F r e n c h  
f i r m  o f f e r i n g  n o n - A m e r i c a n  s u p p l i e s .  Commerce  f u r t h e r  
s t a t e s  t h a :  i n  o r d e r  t o  e n s u r e  t h a t  L i t t o n ' s  t e c h n i c a l / c o s t  
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r e l a t i o n s h i p  h a d  b e e n  e v a l u a t e d  f a i r l y ,  a 6 - p e r c e n t  cost 
a d j u s t m e n t  f a c t o r  p r e s c r i b e d  b y  t h e  Buy A m e r i c a n  A c t  r e g u l a -  
t i o n s  was a d d e d  t o  T h o m s o n ' s  e v a l u a t e d  c o s t s -  C o m m e r c e  
d e c l a r e s  t h a t  e v e n  w i t h  t h e  a d d i t i o n a l  p r i c e  d i f f e r e n t i a l  
b e t w e e n  L i t t o n  a n d  T h o m s o n ,  i t  was  s t i l l  d e t e r m i n e d  that 
T h o m s o n ' s  p r o p o s a l  p r e s e n t e d  a m o r e  a d v a n t a g e o u s  
t e c  h n i  c a  11 c o s  t r e  l a  t i o n s  h i p  t h a n  d i d  L i  t t on ' s - - o f f e r  . 

We f a i l  t o  u n d e r s t a n d  t h e  SEB's r a n k i n g  L i t t o n  t h i r d  
s i n c e  L i t t o n ' s  $ 1 1 0 , 0 0 0  o f f e r  o n  a f i x e d - p r i c e  b a s i s  w a s  
s i g n i f i c a n t l y  l o w e r  i n  t e rms  o f  c o s t  t o  t h e  g o v e r n m e n t  t h a n  
T h o m s o n ' s .  W h i l e  t h e  RFP d i d  p r o v i d e  t h a t  b o t h  d e v e l o p m e n t  
c o s t s  a n d  p r o d u c t i o n  c o s t s  w o u l d  b e  e v a l u a t e d ,  d e v e l o p m e n t  
c o s t s  were  o f  " p r i m a r y  i m p o r t a n c e "  i n  t h e  e v a l u a t i o n .  
T h e r e f o r e ,  w e  f e e l  t h a t  t h e r e  i s  d o u b t  a s  t o  w h e t h e r  
L i t t o n ' s  c o s t s  were  p r o p e r l y  e v a l u a t e d  b y  C o m m e r c e -  We con-  
c l u d e  t h a t  d e s p i t e  t h e  t e c h n i c a l  s u p e r i o r i t y  of Thomsonts 
p r o p o s a l ,  t h e  r e c o r d  d o e s  n o t  s u p p o r t  t h e  a w a r d  t o  Thomson 
i n  v i e w  o f  t h e  s i g n i f i c a n t l y  l o w e r  f i x e d  p r i c e  o f f e r e d  by 
L i t  ton. 

A c c o r d i n g l y ,  w e  s u s t a i n  L i c t o n ' s  p r o t e s t .  

We n o t e  t h a t  t h i s  p r o c u r e m e n t  i s  b e i n g  c o n d u c t e d  
p u r s u a n t  t o  OMB C i r c u l a r  A - 1 0 9 ,  M a j o r  Systems A c q u i s t i o n s ,  
i n  o r d e r  t o  e n c o u r a g e  maximum c o m p e t i t i o n  for f u r t h e r  pro- 
d u c t i o n  o f  a w i d e b a n d  K l y s t r o n  t u b e  w i t h  a n  e x t e n d e d  t u n i n g  
r a n g e  t o  b e  u s e d  i n  t h e  n e x t  g e n e r a t i o n ' u e a t h e r  Radar P r o -  
g r a m .  F u r t h e r ,  t h e  RFP, a s  a m e n d e d ,  p r o v i d e d  for m u l t i p l e  
a w a r d s .  T h e r e f o r e ,  w e  r e c o m m e n d  t h a t  C o m m e r c e  r e e v a l u a t e ,  
i n  a c c o r d a n c e  w i t h  o u r  d e c i s i o n ,  L i t t o n ' s  p r o p o s a l  a n d  con-  
s i d e r  w h e t h e r  a n  a w a r d  t o  L i t t o n  w o u l d  b e  advantageous t o  
t h e  g o v e r n m e n t .  

I f  i t  is d e t e r m i n e d  t h a t  n o  a w a r d  will be made t o  
L i t t o n ,  w e  r e c o m m e n d  t h a t  e v e r y  e f f o r t  b e  made t o  have 
L i t t o n  c o n s i d e r e d  i n  c o m p e t i t i o n s  f o r  f u t u r e  p r o d u c t i o n  con-  
t r a c t s  f o r  t h e  w i d e b a n d  K l y s t r o n  t u b e .  L i t t o n  a d v i s e s  u s  
t h a t  i t  i s  now d e v e l o p i n g  t h e  t u b e  i n - h o u s e .  A c c o r d i n g l y ,  
w e  s ee  n o  r e a s o n  why Commerce  s h o u l d  n o t  e i t h e r  c o n s i d e r  t h e  
t e c h n i c a l  d a t a  g e n e r a t e d  b y  L i t t o n  i n  d e v e l o p i n g  t h e  t u b e  or 
h a v e  L i t t o n  u n d e r g o  v a l i d a t i o n  t e s t i n g  o f  t h e  d e v e l o p e d  t u b e  
a t  n o  c o s t  t o  t h e  g o v e r n m e n t .  

S i n c e  t h i s  d e c i s i o n  c o n t a i n s  a r e c o m m e n d a t i o n  for 
c o r r e c t i v e  a c t i o n  t o  b e  t a k e n ,  w e  a r e  f u r n i s h i n g  c o p i e s  to 
t h e  S e n a t e  C o m m i t t e e s  o n  G o v e r n m e n t a l  A f f a i r s  a n d  A p p r o p r i a -  
t i o n s  a n d  t h e  H o u s e  C o m m i t t e e s  o n  G o v e r n m e n t ;  O p e r a t i o n s  and 
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Appropriations i n  accordance with section 236 of the 
Legislative Reorganization Act o f  1970, 3 1  U . S . C .  5 720 
( 1 9 8 2 1 ,  which requires the submission of w r i t t e n  s t a t e m e n t s  
by the .agency to the committees concerning t h e  a c t i o n  t a k e n  
with respect to our recommendation. 

of the United S t a t e s  




